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JOHNS MANVILLE FINAL ORDER
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Denver, CO 80217
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Respondent

Pursuant to 40 C.F.R. § 22.18, of EPA's Consolidated Rules of Practice, the Consent
Agreement resolving this matter is hereby approved and incorporated by reference into this Final
Order. The Respondent is hereby ORDERED to comply with all of the terms of the Consent

Agreement, effective immediately upon receipt by Respondents of this Consent Agreement and

Final Order.
September 30, 2003 SIGNED
DATE Alfred C. Smith

Regional Judicial Officer
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Docket No. FIFRA-08-2003-0016
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United States Environnental Protection Agency, Region 8
(“EPA” or “Conplainant”), and Respondent, Johns Manville
I nternational, (“Respondent”), by their undersigned
representatives, hereby consent and agree as foll ows:

I. PRELIMINARY STATEMENT

1. This matter is subject to 40 C.F. R part 22. This conbined
Conmpl ai nt and Consent Agreenent (“Conbi ned Consent
Agreenment”) is entered into by the parties for the purpose
of simul taneously conmencing and am cably concluding this
matter, as authorized by 40 CF. R 8§ 22.13(b), and executed
pursuant to 40 C.F. R 8 22.18(b)(2) and (3).

2. EPA and Respondent agree that EPA has jurisdiction over this
matter pursuant to section 14 of the Federal Insecticide,
Fungi ci de and Rodenticide Act (“FIFRA"), 7 U S.C. 81361.
The supervisors in the Legal Enforcenment Program and the



Techni cal Enforcenent Programw thin the Ofice of
Enf or cenent, Conpliance and Environnental Justice, Region 8,
EPA, have been duly authorized to institute this action.

Respondent admits the jurisdictional allegations contained
herein and neither admits nor denies the specific factual
al | egati ons contai ned herein.

Respondent waives its right to a hearing before any

tribunal, to contest any issue of law or fact set forth in
this Consent Agreenent.

EPA and Respondent agree that settlenent of this matter is

in the public interest, and EPA and Respondent agree that
execution of this Conmbi ned Consent Agreenment and issuance of
a Final Order without further litigation and w thout

adj udi cation of any issue of fact or law, is the nobst
appropriate neans of resolving this matter.

Thi s Conmbi ned Consent Agreenent, upon incorporation into a
Final Order, applies to and is binding upon EPA and upon
Respondent, and Respondent’s officers, directors, enployees,
agents, successors and assigns. Any change in ownership or
corporate status of Respondent including, but not limted
to, any transfer of assets or real or personal property
shall not alter Respondent’s responsibilities under this

agr eenent .

Thi s Conbi ned Consent Agreenment contains all terns of the

settlenment agreed to by the parties.
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The EPA is authorized to seek enforcenent in this case
pursuant to section 14 of FIFRA, 7 U. S.C. 81361

II. GENERAL ALLEGATIONS

Section 12(a)(1)(A) of FIFRA 7 U S C § 136j(a)(1)(A),
provides that it shall be unlawful for any person in any
State to distribute or sell to any person any pesticide that
is not registered under section 136a of FIFRA, 7 U S. €. 136a.

Johns Manville International, Incorporated, is |ocated at
717 Seventeenth Street, Denver, Col orado, 80217.

Johns Manville International, |ncorporated, operates a
nunber of subsidiaries, including: Johns Manville

| nsul ati ons Group, Commercial and Industrial D vision, P.O
Box 5108, Denver, CO 80217-5108.

Johns Manville International, Incorporated, operates an

addi tional subsidiary, specifically: Schuller
International, Inc., 10100 West U e Avenue, P.O Box 625005,
Littleton, CO 80162-5005.

On June 18, 2001, EPA Region 8 received a referral from EPA
Regi on 4, regarding possible sales of an unregistered
pestici de by Respondent. On June 26, 2001, EPA Region 8
revi ewed Respondent’s internet site, and observed that
certain products offered for sale via that website appeared
to make pesticidal clainms. And again on May 6, 2002, EPA
Regi on 8 revi ewed Respondent’s internet site, and observed
that certain products offered for sale via that website
appeared to nake unaut horized pesticidal clains. On
February 10, 2003, EPA Region 8 observed unauthorized
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pesticidal clains being nmade on Respondent’s website, and
al so received faxed sales materials from Respondent’s
websi te whi ch make unaut hori zed pesticidal clains.

Johns Manville International, Incorporated, or its

subsi di aries, or both, manufacture, distribute or sell the
foll ow ng pesticides or products, which, as part of their
sale or distribution, contain unauthorized clains of
pesticidal efficacy:

a. Per macot e® Li nacousti c® St andard/ HP Fi ber d ass
Duct Li ner;

b. Super Seal ® Coati ng Products;
C. Exact - O Kot e® HVAC Equi pnent Li ners;
d. Tuf - Skin Rx™ HVAC Equi pnent Li ners.

Generally, a claimto control, repel, mtigate, kill or
destroy a mcroorganismis a pesticidal claimand requires
conpliance with section 3 of FIFRA, 7 U. S.C. 8§ 136a.

EPA, in a Final Rule pronulgated on May 4, 1988 in 53 Fed.

Reg. 15977, and codified at 40 C F.R 8 152.25, has
publ i shed applicable criteria used to eval uate those
products which are considered to be pesticides.

Additionally, in that rule, EPA lists exenptions for certain
products from pesticide registration requirenents, and al so
descri bes procedures for registration, classification,
cancel l ati on, and suspensi on of pesticides.

40 C.F.R 8§ 152. 25 provides:

“The pesticides or classes of pesticides listed in
this section have been determned to be of a
character not requiring regulation under FIFRA,



18.

19.

20.

and are therefore exenpt fromall provisions of
FI FRA when intended for use and used, only in the
manner specifi ed.

(a) Treated articles or substances. An
article or substance treated with, or
containing, a pesticide to protect the
article or substance itself (for exanple,
paint treated with a pesticide to protect the
pai nt coating, or wood products treated to
protect the wood agai nst insect or fungus
infestation) if the pesticide is registered
for such use.”

III. SPECIFIC ALLEGATIONS

It is a violation of FIFRA and al so unl awful conduct for any
person in any State to distribute or sell to any person any
pesticide that is not registered under section 136a of

FI FRA, except to the extent that distribution or sale

ot herwi se has been authorized by the EPA Adm nistrator.

FI FRA provides that the term*“distribute or sell” means “to
distribute, sell, offer for sale, hold for distribution,
hold for sale, hold for shipnment, ship deliver for shipnent,
rel ease for shipnent, or receive and (having so received)
deliver or offer to deliver.” FIFRA sec. 2(gg), 7 US.C

§ 136(gg).

Thi s conbi ned consent agreenent all eges that Respondent
failed to comply with section 12(a)(1)(A) of FIFRA 7
US C 8§ 136j(a)(1)(A), by offering for sale those

unregi stered pesticidal products enunerated in paragraph 14
above, and for which Respondent nade unaut hori zed pesti ci dal
claims as a part of that products’ sale and distribution.
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IV. TERMS OF SETTLEMENT

Respondent has achi eved conpliance with the requirenents
that forned the basis of the counts alleged in the
Conpl ai nt .

Pursuant to section 14 of FIFRA, 7 U S.C. 81361, and based
in part on the nature of the alleged violations and ot her

rel evant factors, EPA agrees that settlenent paynment from
Respondent in the anmount of FOURTEEN THOUSAND EI GHTY DOLLARS
($14,080.00) is appropriate to resolve this action taking
into consideration the nature of the allegations, and ot her
rel evant factors.

Wthin thirty days (30) of receipt of the Conbi ned Consent
Agreenment and the Final Order issued by the Regiona

Judicial Oficer in this matter, Respondent shall nake the
agreed settlenent paynent in the anount of FOURTEEN THOUSAND
El GHTY DOLLARS ($14,080.00) by renmitting a certified or
cashier's check payable to "Treasurer, United States of
Anerica," in care of:

U S. EPA Region 8
(Regi onal Hearing d erk)
Mel | on Bank

P. O Box 360859M

Pittsburgh, PA 15251

The paynent nust reference Respondent’s nanme and facility
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address, the EPA Docket Nunber of this action, and
Respondent’ s Taxpayer ldentification Nunber (T.1.N). A
copy of the check nmust be mailed sinultaneously to the
addressees |isted bel ow

Regi onal Hearing Cerk
U.S. EPA, Region VIl (8RC)
999 18th Street, Suite 300
Denver, Co 80202- 2466

(and)

Dana J. Stotsky

Seni or Enforcement Attorney
U.S. EPA, Region VIII (8ENF-L)
999 18th Street, Suite 300
Denver, Co 80202-2466

Pursuant to 31 U S.C 8§ 3717, EPA is entitled to assess
interest and penalties on debts owed to the United States
and a charge to cover the cost of processing and handling a
delinquent claim Interest will therefore begin to accrue
on a civil or stipulated penalty if the penalty is not paid
when due. Interest will be assessed at the United States
Treasury tax and | oan rate in accordance with 4 C F. R
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8102.13(c). A charge will be assessed to cover the costs of
debt collection, including processing and handling costs and
attorneys fees. In addition, a penalty charge of six (6)
percent per year conpounded annually wi |l be assessed on any
portion of the debt that remains delinquent nore than ninety
(90) days after paynment is due. Any such penalty charge on
the debt wll accrue fromthe date the penalty paynent
beconmes due and is not paid. 4 CF. R 88 102.13(d) and (e).
Respondent specifically agrees that should it be delinquent
wi th any paynent, interest due on the delinquent anmount

shall be calculated fromthe date of the first paynment date.
Such interest calculation is non-discretionary and required
by federal governnent debt collection procedures.

This Agreenent shall not relieve Respondent of its
obligation to conply with all applicable provisions of
federal, state or local |aw.

Fai l ure by Respondent to conply with any of the terns of
this Consent Agreenent shall constitute a breach of the
agreenent and may result in referral of the matter to the
Department of Justice for enforcenent of this agreenent and
for such other relief as may be appropriate.

Not hing in this Consent Agreenent shall be construed as a
wai ver by the U S. EPA of its authority to seek costs or any
appropriate penalty associated with any collection action
instituted as a result of Respondent's failure to perform
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pursuant to the ternms of this Agreenent.

Each undersi gned representative of the parties to this
Agreemnent certifies that he or she is fully authorized by
the party represented to bind the parties to the terns and
conditions of this Consent Agreenent and to execute and
legally bind that party to this Consent Agreenent.

The parties agree to submt this Consent Agreenent to the
Regi onal Judicial Oficer, with a request that it be
incorporated into a Final Order.

Thi s Agreenent, upon incorporation into a Final Order by the
Regi onal Judicial Oficer and full satisfaction by the
parties, shall be a conplete, full and final settlenent of
the alleged violations set forth in this Consent Agreenent.

Thi s Conmbi ned Consent Agreenent resol ves Respondent’s
l[iability for the alleged violations and facts contained in
t hi s Conbi ned Consent Agreenent, and for associ ated federal
civil penalties under section 14 of FIFRA, 7 U S.C. § 1361
Thi s Conbi ned Consent Agreenment shall not in any case affect
EPA' s right to pursue appropriate injunctive or other
equitable relief or crimnal sanctions for any violations of
I aw.



32. Each party shall bear its own costs and attorneys fees in
connection with all issues associated with this Agreenent.

IN THE MATTER OF: Johns Manville International,
Docket No. FIFRA-2003-08-0016

UNI TED STATES ENVI RONMENTAL
PROTECTI ON AGENCY, REQ ON 8,

OFFI CE OF ENFORCEMENT, COVPLI ANCE,
AND ENVI RONMVENTAL JUSTI CE,

Dat e: 9/30/03 By: Mﬁef— Di rect or
BRY b cdnedfnakt oPHRG" Vi SOTY

Legal Enforcenent Program

Date: 9/30/2003 By: Timothy Osag for/
El i sabet h Evans, Director
Techni cal Enforcenent Program

Dat e: Sept. 30, 2003 By: SIGNED
Dana J. Stotsky

Seni of o F0f OERPBPREnEht OPPEYr am
Col orado Bar # 14717

Phone: (303)-312-6905

FAX: (303) 312-6953




Dat e: September 29, 2003

By:

Johns Manville International.

Respondent .

SIGNED

Bruce D. Ray

Associ ate CGeneral Counsel
Johns Manville

717 17'" Street (80202)

P. O Box 5108

Denver, CO 80217-5108
303 978-3527

303 810-9723 Cel |l

888 629-6374 Fax

rayb@m com



CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached COMBINED COMPLAINT

CONSENT AGREEMENT/FINAL ORDER in the
matter of JOHNS MANVILLE, DOCKET NO.: FIFRA-
08-2003-0016 was filed with the Regional Hearing Clerk
on September 30, 2003.

Further, the undersigned certifies that a true and correct copy of the document was

September 30, 2003

delivered to Dana Stotsky, Enforcement Attorney, U.S.
EPA - Region 8, 999 18th Street - Suite 300, CO
80202-2466. True and correct copies of the
aforementioned document was placed in the United States
mail certified/return receipt on September 30, 2003 to:

Bruce D. Ray

Associate General Counsel
Johns Manville

717 17" Street

P. O. Box 5108

Denver, CO 80217-5108

SIGNED
Tina Artemis
Regional Hearing Clerk







